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CHAPTER -1

INTRODUCTION

Buddha said “Mediation bring wisdom, lack of mediation leaves ignorance. Know well what leads

you forward and what holds you back; choose that which leads to wisdom.”

Mediation originated in the United States and turning point occurred in 1976 at a Nationwide
Conference of Lawyers, Jurists and Educators, popularly known as Pound Conference. The Court annexed
mediation remained at the experimental stage in the 1970's and 1980's and expanded significantly in 1990's.

In India, the dramatic expansion of commerce, trade and industry, liberalization of economic
policies and the inadequate infrastructural facilities to meet the challenge, exposed the inability of the
existing judicial system to handle the caseloads efficiently and effectively. A need was felt to evolve

mechanisms which may supplement the judicial system.

Towards that end, section 89 was inserted in the Code of Civil Procedure 1908, through the CPC
(Amendment) Act 1999, brought into force with effect from 1st July 2002. Section 89 paved way for

compulsory resort to the ADR mechanisms.

The Constitutional validity of section 89 CPC has been upheld by the Supreme Court in Salem Bar
Association, Tamil Nadu v. Union of India (2003) 1 SCC 49.

Mediation and Conciliation Project Committee (MCPC) was constituted by the Supreme Court on
09th April, 2005 to evolve policy guidelines relating to the mediation. The Committee has undertaken
mediation training programme, referral judges training programme, awareness programme and training of
trainers programme throughout the country. Under the aegis of the Mediation and Conciliation Project
Committee of the Supreme Court, mediation training has been imparted to the Judicial Officers, Advocates,
Bureaucrats and Senior Officers of the Government, Chartered Accountants, Doctors and others. Training
for trainers has also been imparted to the Judicial Officers and Advocates of various States so that they may
conduct mediation trainings in their States in their local language.

All the High Courts in India have also constituted Mediation Committees or the Board of Governors
for supervising the mediation in their respective states and all the mediation related activities are conducted

in those States under the guidance and supervision of these Committees or Board.

Mediation is a voluntary process where the parties to mediation arrive at acceptable settlement for
themselves with the help of trained mediators, who take the parties through process to settlement. It saves
time, money and has procedural flexibility. The parties to the dispute identify their needs and the solution to
it.

«
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Mediation has an edge over the other ADR mechanisms mentioned in Section 89 CPC as it has
various fundamental advantages which the other ADR mechanisms do not have. Some of the advantages of
Mediation are:

* Speedy - time bound

» Economical

* noadditional cost

* Simpleand flexible

* flexibility of time

« flexibility of procedure

* Informal environment

*  Maximum participation of parties

» presenting their case in their own words

* determining the scope of mediation

* bringing outan outcome

» Confidentiality

» nondisclosure of the proceedings

» nondisclosure of the confidential information given by the parties without the consent of the party
* Creativesolutions

* Nontraditional remedies on the basis of underline interest.
* Nondetermination of guilt or fault.

+ Settlement of other connected cases.

+ Finality

* Refund of courtfee

» Enhancement of substantial peace and harmony.

The Supreme Court in Vikram Bakshi & Ors. v. Sonia Khosla (2014) 2015 SCC 80 has numerated the

nature and benefits of Mediation.

Mediation however requires maintaining the purity of process, impartiality, confidentiality to
achieve greater heights and to establish itself independent of the courts.

»
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CHAPTER - 11

PERCEPTIONS

Assumptions, Perceptions and Expectations

Assumptions, Perceptions and Expectations are important in mediation. They have an impact on the dispute.
They shape the responses to a conflicting situation. They define how we perceive a conflict.

How Conflictis addressed?

A conflictis addressed by:
* examining our ownand the other persons assumptions, perceptions and expectations

* byassessingas to how they affect the working relationship.
Assumption

» athingthatisassumed to be true.

*  may notbeindividual to the person concerned.
Perception

* away ofregarding, understanding or interpreting something.
+ fundamentally individual to each person.
* may bedivergentbased on
* assumptions
*  expectations
e experiences
«  history
Expectations
*  Dbelief that something will happen or to be the case.

» normal to have expectations.
*  based onlife experiences.

+  general

e specific toa particular situation.
¢ whenexpectations are not met they

¢ may causeasense of frustration

« giveafeeling of disregard/disrespect.
In conflicts

» significant misunderstanding of each others
s perceptions
* needs

« feelings
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Factors thatinfluence responses to the situation/ conflict management

1. Culture, race and ethnicity
«  providerules forappropriate and acceptable/ desirable behaviour
. in the form of values, beliefs, norms.
«  hold certain beliefs about social structure.
+  valuesubstantive procedural and psychological needs, differently.
2. Gender and sexuality
¢ Menand women perceive situation differently.
«  based on their
. experiences
«  socialization pattern
«  different mindsets.
3. Knowledge
«  knowledgeabouttheissue
*  may begeneral
*  may besituation specific
4, Impression of the messenger
«  influence how the messenger is perceived.
¢ apowerful - threat.
+  Credibility and integrity
+  iflacking-norespect
«  ifcredible- listen with respect.
5. Previous experiences
. play animportantrole.
« lifeexperiences
«  fearful -lacking trustand reluctant to take risk

«  confident - take chances and experience the unknown.
Biases in Perceptions

» confirmation bias
«  favourinformation that confirms your hypothesis what we are looking for.
+ overvalues personality based explanation of observed behaviour.

+ undervaluessituational explanation to that behaviour.

Individuals use
. Different strategies.
. Tohandle conflict.

» Depending on the perception of the situation.

»
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CHAPTER - 111

CONFLICT MANAGEMENT

NATURE OF CONFLICT

It is appropriate to begin the study of mediation with an examination of the nature of conflict and the
principles of conflict resolution which underlie the mediation process. We will first attempt to understand
conflict, and then examine the need to manage conflict through negotiation and finally study mediation as
assisted negotiation to resolve conflict effectively. This becomes necessary because how we understand
conflict determines the way we will mediate.

Life comprises of several differences between and among people, groups and nations. There are cultural
differences, personality differences, differences of opinion, situational differences. Unresolved differences
lead to disagreements. Disagreements cause problem. Disagreement unresolved becomes dispute.
Unresolved disputes become conflicts. Unresolved conflicts can lead to violence and even war. This is called
the continuum of tension and is often illustrated by the following chart:

CONTINUUM OFTENSION

We will study the nature of Conflict in three broad dimensions. (1) The sense of threat which drives it (the
Conlflict Core). (2) What happens when it escalates (the Conflict Spiral). (3) The three primary aspects of
conflict that mediation needs to address (the Conflict Triangle). Understanding these dimensions will help
us understand our own approaches to conflict as well as those of the parties we deal with.

DIMENSIONS OF CONFLICT
1) THE CONFLICT CORE

The Conflict Core diagram shows how at the very core of any conflict, there lies a sense of threat concerning
individuals, groups, communities or nations. This sense of threat emerges when any disagreement,
annoyance, competition or inequity threatens any aspect of
human dignity, personal THE CONFLICT CORE AND CONFLIET SPIRAL reputation, physical safety,

Conflicts emerge when

psychological needs, professional something impertant s ivestene worth, social status, financial

and creates Initial tensions

security, community concerns,
pride. This list is not exhaustive
threat. By the time parties get to the
they are threatened both by the
themselves! There is fear,
frustration, embarrassment, anger,
desperation, vengeance and a host
addressed. Failure to address these
fromresolving their dispute.

religious membership or national
and only indicates broad areas of
negotiating or mediation table,
opposite side and within
suspicion, helplessness,
hurt, humiliation, distrust,
of mixed emotions that need to be
emotions will prevent the parties

&






