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CHAPTER -1

INTRODUCTION

Justice Delivery System in India is described by technical procedures with characteristics of the
adversarial system with accompanying delays, arrears and taxing cost. Justice Delivery System
reliance on win - lose situation leads to repeated use of thelegal process. The unwarranted delays in
dispensation of justice undermine the credibility of entire justice delivery system of the country. It
leads to instances where people are settling disputes on their own, resulting in emergence of
criminal syndicates and mob justice indicative of loss of confidence of the people in the rule of law
and constitutional mechanisms. The adversarial system may be the appropriate method where
authoritative interpretation or establishment of rights is required. To make rule of law a reality,
assurance of speedy justice should be extended to citizens. In India, the number of cases filed in the
courts has shown a tremendous increase in recent years resulting in pendency and delays. Justice
Delivery System in India is under stress mainly because of the huge pendency of cases in courts. It
emphasizes the desirability to take advantage of alternative dispute resolution which provided
procedural flexibility, saved valuable time and money and avoided the stress of conventional trial.
In a developing country like India with major economic reforms, Alternative Dispute Resolution
Mechanism could be one of the best strategies for quicker resolution of disputes to lessen the

burden on the courts and to provide suitable mechanism for expeditious resolution of disputes.

In Indian Legal System, appropriate methods of disputes resolution are available, such as
arbitration, conciliation, mediation and Lok adalat etc. These methods are less formal, encourage
disputants to communicate and participate in the search for solutions, focus better on the root

causes of the conflict, salvage relationships, and have significant savings in time and cost.

The concept of mediation received legislative recognition in India for the first time in the
Industrial Disputes Act, 1947. The conciliators appointed under Section 4 of the Act are “charged

with the duty of mediating in and promoting the settlement of Industrial disputes."

Arbitration, as a dispute resolution process was recognized as early as 1879 and also found a place
in the Civil Procedure Code of 1908. When the Arbitration Act was enacted in 1940 the provision for
arbitration originally contained in Section 89 of the Civil Procedure Code was repealed. The
Legislature also enacting The Legal Services Authorities Act, 1987 which provides constitution of

the National Legal Services Authority as a Central Authority which is also vested with duties to

«

encourage the settlement of disputes by way of negotiations, arbitration and conciliation.
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The Parliament also enacted the Arbitration and Conciliation Act in 1996, making elaborate
provisions for conciliation of disputes arising out of legal relationship, whether contractual or not,
and to all proceedings relating thereto. The Act provided for the commencement of conciliation
proceedings, appointment of conciliators and assistance of suitable institution for the purpose of
recommending the names of the conciliators or even appointment of the conciliators by such
institution, submission of statements to the conciliator and the role of conciliator in assisting the
parties in negotiating settlement of disputes between the parties. In 1999, the Parliament passed the
CPC Amendment Act of 1999 inserting Sec.89 in the Code of Civil Procedure 1908, providing for
reference of cases pending in the Courts to ADR which included mediation. The Amendment was

brought into force with effect from 1st July, 2002.

The Supreme Court upheld the Constitutional validity of newly inserted Section 89 in
CPC in Salem Advocate Bar Association, T. N. V Union Of India, (2003) 1Supreme Court Cases
49. (Relevant Para: 9, 10 & 11) A Committee was also constituted to devise case management
formula as well as rules and regulations which should be followed while taking recourse to the
ADR referred to in Section 89. The Supreme Court also directed respective High Courts to take
appropriate steps for making rules which have been finalized by the Committee in exercise of rule
making power subject to modifications, if any, which may be considered relevant and prior to
finalization, the same should be circulated to the High Courts, subordinate courts, the Bar Council

of India, State Bar Councils and the Bar Associations, seeking their responses.

The Supreme Court in Salem Advocate Bar Association, T. N. V Union Of India, (2005)
6 Supreme Court Cases 344 also clarified possible conflict between Section 89 and Order 10 Rule 1-
A and observed that Section 89 uses both the word 'shall' and 'may' whereas Order X, Rule 1A uses
the word 'shall' but on harmonious reading of these provisions it becomes clear that the use of the
word 'may' in Section 89 only governs the aspect of reformulation of the terms of a possible
settlement and its reference to one of ADR methods. (Relevant Para: 54 & 55) The Supreme Court
also held that the court is not involved in the actual mediation/conciliation and Clause (d) of
Section 89(2) only means that when mediation succeeds and parties agree to the terms of
settlement, the mediator will report to the court and the court, after giving notice and hearing the
parties, 'effect' the compromise and pass a decree in accordance with the terms of settlement
accepted by the parties. There is no question of the Court which refers the matter to
mediation/ conciliation being debarred from hearing the matter where settlement is not arrived at.
It was also observed that the parties need not to incur extra expenditure for resorting ADR modes

asitislikely toactas a deterrent for adopting these methods.

»
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The Supreme Court of India in Afcons Infrastructure Limited And Another V
CherianVarkey Construction Co. (P) Ltd., (2010) 8 Supreme Court Cases 24also clarified
anomalies in Section 89 and interchanged the definitions of “Mediation” and “Judicial Settlement”
as given in Section 89. (Relevant Para: 11 to 13) It was also clarified that there is no requirement to

formulate the terms of settlement as per mandate of Section 89. (Relevant Para: 14 to 19)

The Supreme Court of India has constituted Mediation and Conciliation Project Committee
(MCPC) on 09.04.2005 which in its meeting held on 11.07.2005 had decided to initiate a pilot project
on Judicial Mediation in Tis Hazari Courts in Delhi. 30 Judicial Officers were imparted 40 hours
training on “Techniques of Mediation” by the experts invited from ISDLS. In Delhi District Courts,
formal Judicial Mediation was started w.e.f. 13.09.2005 with six judicial officers functioning as

trained mediators. MCPC is implementing mediation at national level.
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CHAPTER - 11

MEDIATION : DEFINITION & CONCEPT

Mediation is a voluntary, party-centered and structured negotiation process where a neutral third
party assists the parties in amicably resolving their dispute by using specialized communication
and negotiation techniques. In mediation, the parties retain the right to decide for themselves
whether to settle a dispute and the terms of any settlement. Even though the mediator facilitates
their communications and negotiations, the parties always retain control over the outcome of the

dispute.

+ Mediation is voluntary. The parties retain the right to decide for themselves whether to
settle a dispute and the terms of settlement of the dispute. Even if the court has referred the
case for the mediation or if mediation is required under a contract or a statute, the decision
to settle and the terms of settlement always rest with the parties. This right of self-
determination is an essential element of the mediation process. It results in a settlement
created by the parties themselves and is therefore acceptable to them. The parties have
ultimate control over the outcome of mediation. Any party may withdraw from the
mediation proceedings at any stage before its termination and without assigning any

reason.

» Mediation is a party-centred negotiation process. The parties and not the neutral mediator
are the focal point of the mediation process. Mediation encourages the active and direct
participation of the parties in the resolution of their dispute. The parties play the key role in
the mediation process. They are actively encouraged to explain the factual background of
the dispute, identify issues and underlying interests, generate options for agreement and

make a final decision regarding settlement.

« Though the mediation process is informal, which means that it is not governed by the rules
of evidence and formal rules of procedure it is not an extemporaneous or casual process.

The mediation process is structured and formalized with a degree of flexibility.

« Mediation in essence is an assisted negotiation process. Mediation addresses both the
factual/legal issues and the underlying causes of a dispute. Thus, mediation is broadly
focused on the facts, law, and underlying interests of the parties, such as personal,

business/commercial, family, social and community interests.

&






